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November, 1951, at 10:00 a.m. of said day, or as

soon thereafter as counsel can be heard.

Dated: Los Angeles, California, October 24, 1951.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Title of District Court and Cause.]

MOTION TO FILE THE MANDATE OF THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT AND TO

SPREAD IT ON THE RECORDS OF THIS

COURT: FOR THIS COURT TO DETER-

MINE THE QUESTION THEREIN RE-

FERRED TO IT AND FOR THIS COURT
TO REINSTATE THE JUDGMENT

Comes now the plaintiff, William J. Byrne, and

files this his Motion to File the Mandate of the

United States Court of Appeals for the Ninth Cir-

cuit, spread it on the records of this Court, for this

Court to determine from the Record the question

referred to it by the said United States Court of

Appeals and for this Court to reinstate the judg-

ment, and for grounds therefor states

:

I.

That on the 16th day of October, 1951, the United

States Court of Appeals for the Ninth Circuit

issued its Mandate, remanding the above-entitled

cause to this Court with the direction to this Court

to proceed to determine the question therein re-

ferred to it upon the basis of the evidence now in
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the Record in the said cause and granting authority
to this Court to reinstate the judgment.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

Affidavit of Service by Mail attached.

[Endorsed] : Filed October 25, 1951.

[Title of District Court and Cause.]

MINUTES OF THE COURT
Nov. 13, 1951

Present: The Honorable Leon R. Yankwich,

District Judge.

Counsel for Plaintiff:

JOHN W. OLSON.

Counsel for Defendant:

HULEN C. CALLAWAY.

Nature of Proceedings : Hearing motion of plain-

tiff filed 10-25-51 to file Mandate U. S. Court of

Appeals and for determination question jurisdiction

pursuant Mandate.

Ruling: It Is Ordered Mandate filed and ordered

judgment District Court reinstated with costs in

Appellate Court to be equally divided between par-

ties and ordered Atty. Olson prepare judgment.

EDMUND L. SMITH,
Clerk.
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United States Court of Appeals

for the Ninth Circuit

[Title of Cause.]

MANDATE

United States of America—ss.

The President of the United States of America

To the Honorable the Judges of the United States

District Court for the Southern District of

California, Central Division

Greeting

:

Whereas, lately in the United States District

Court for the Southern District of California, Cen-

tral Division, before you or some of you, in a cause

between William J. Byrne, plaintiff, and Wood-

workers Tool Works, defendant, No. 9134-Y., a

judgment was duly filed and entered on the 23rd

day of February, 1950, and an amended judgment

was duly filed and entered on the 16th day of

March, 1950, which said judgment and amended

judgment are of record and fully set out in said

cause in the office of the clerk of the said District

Court, to which record reference is hereby made

and the same is hereby expressly made a part

hereof

;

And Whereas, the said Woodworkers Tool Works

appeal to this court as by the inspection of the

transcript of the record of the said District Court,

which was brought into the United States Court

of Appeals for the Ninth Circuit by virtue of an
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appeal agreeably to the Act of Congress, in such
cases made and provided, fully and at large appears.
And Whereas, on the 10th day of January, in the

year of our Lord, one thousand nine hundred and
fifty-one the said cause came on to be heard before
the said United States Court of Appeals for the
Ninth Circuit, on the said transcript of record, and
was duly submitted:

On Consideration Whereof, it is now here ordered
and adjudged by this Court, that the judgment and
amended judgment of the said District Court in
this cause be, and hereby are vacated, and that this

cause be, and hereby is remanded to the said Dis-
trict Court with the direction to the said District
Court to proceed to determine the question of
whether the evidence now in the record is sufficient

to sustain Byrne's contention that Woodworkers
Tool Works made Woodworkers Supply Company,
viz., Pruer, its agent, for service of process in

California, and if the said District Court deter-
mines the evidence of agency to be sufficient it will

possess the authority to reinstate the judgment,
with costs in this court to be equally divided.

It is further ordered and adjudged by this Court
that the appellant recover against the appellee for
one-half of its costs herein expended and have exe-
cution therefor.

(September 14, 1951.)

You, Therefore, Are Hereby Commanded that
such proceedings be had in said cause, in conformity
with the opinion and judgment of this court, as
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according to right and justice, and the laws of the

United States, ought to be had, the said appeal not-

withstanding.

Witness the Honorable Fred M. Vinson, Chief

Justice of the United States, the sixteenth day of

October, in the year of our Lord one thousand nine

hundred and fifty-one.

/s/ PAUL P. O'BRIEN,

Clerk, United States Court of Appeals for the

Ninth Circuit.

[Endorsed] : Filed November 13, 1951, U.S.D.C.

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS

OF LAW RE QUESTION OF WHETHER
EVIDENCE NOW IN RECORD IS SUF-

FICIENT TO SUSTAIN PLAINTIFF'S

CONTENTION THAT DEFENDANT,
WOODWORKERS TOOL WORKS, MADE
WOODWORKERS SUPPLY COMPANY,

VIZ., PREUER, ITS AGENT FOR SERV-

ICE OF PROCESS IN CALIFORNIA

The defendant. Woodworkers Tool Works, a cor-

poration, having appealed to the United States

Court of Appeals for the Ninth Circuit from the

amended judgment on verdict of the jury entered

herein on the 16th day of March, 1950, and said

Court of Appeals having rendered its decision on
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September 14, 1951, and having ruled against said

defendant's contentions before said Court of Ap-
peals relating to defendant's liability, and having
also ruled that the evidence before this trial Court
prior to that evidence offered at the trial was in-

sufficient to permit this Court to find that defendant
Woodworkers Tool Works had constituted Wood-
workers Supply Company, viz., Elmer Preuer
(upon whom service of process was duly made
herein), its agent therefor in California, and that

this issue cannot be resolved without a finding

thereon by this trial Court, as the trier of fact,

from all of the evidence now in the record, includ-

ing that evidence adduced at the trial; and said

Court of Appeals having vacated said judgment
and remanded this cause with directions to this

Court to proceed to determine and make its find-

ings of fact on this issue and authorizing this Court
to reinstate the judgment if it determines the evi-

dence of agency to be sufficient; and plaintiff having
duly noticed and filed a motion that the mandate
of said Court of Appeals so remanding this cause
be filed, be spread upon the records of this Court
and that this Court proceed to determine the ques-
tion therein referred to it, and said motion came
on regularly for hearing on Tuesday, November 13,

1951, before Honorable Leon R. Yankwich, Judge
presiding; John W. Olson appearing as attorney

for plaintiff, and Messrs. Tripp & Callaway appear-
ing as attorneys for defendant by Hulen C. Calla-

way, and said mandate of said Court of Appeals
having been ordered filed and spread upon the
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records of this Court: the issue presented was there-

upon fully argued by counsel and submitted to the

Court for its decision; and now, the Court having

duly considered all of the evidence in the record

material to said issue and the arguments of counsel

with respect thereto, and, being fully advised in

the premises, finds and makes the following find-

ings of fact:

That Elmer Preuer is the sole proprietor of

Woodworkers Supply Company; that defendant,

Woodworkers Tool Works, a corporation, was en-

gaged in selling its products in California through

the agency of said Woodworkers Supply Company;

that the panel raiser head involved in this action

was sold to plaintiff's employer, Selby Company,

in California by defendant through said Wood-

workers Supply Company; that defendant had a

running course of business every year and sold

some of its items at all times in California through

said Woodworkers Supply Company on a commis-

sion basis; that defendant's business of selling its

products in California through the agency of said

Woodworkers Supply Company was continuous and

systematic; that said panel raiser head as well as

other products of defendant sold in California were

shipped by defendant company directly to the pur-

chasers through orders received from Woodworkers

Supply Company and paid for by purchasers

through said Woodworkers Supply Company; that

said Woodworkers Supply Company was the agent

of defendant, Woodworkers Tool Works, as their

identity of names implies.
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Conclusions of Law
That defendant, Woodworkers Tool Works, a

corporation, had been and, at the time of service
of summons herein, it was engaged in doing busi-
ness in the State of California through Elmer
Preuer as its agent, doing business under the name
of Woodworkers Supply Company; that defendant
had, by law, constituted said Elmer Preuer, doing
business as Woodworkers Supply Company, as its

agent in California to receive service of process in
its behalf. That the Amended Judgment on Verdict
entered herein on the 16th day of March, 1950, in
favor of plaintiff, William J. Byrne, and against
defendant. Woodworkers Tool Works, a corpora-
tion, should be reinstated.

Dated November 29, 1951.

Let judgment be entered accordingly.

/s/ LEON R. YANKWICH,
Judge of the Above Court.

The foregoing Findings of Fact and Conclusions
of Law are approved as to form.

Dated November 28, 1951.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Defendant.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Endorsed] : Filed November 29, 1951.
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In the District Court of the United States in and

for the Southern District of California, Cen-

tral Division

No. 9134-Y

WILLIAM J. BYRNE,
Plaintiff,

vs.

WOODWORKERS TOOL WORKS, a Corpora-

tion,

Defendant.

JUDGMENT

The defendant, Woodworkers Tool Works, a cor-

poration, having appealed to the United States

Court of Appeals for the Ninth Circuit from the

amended judgment on verdict of the jury entered

herein on the 16th day of March, 1950, and said

Court of Appeals having rendered its decision on

September 14, 1951, and having ruled against said

defendant's contentions before said Court of Ap-

peals relating to defendant's liability, and having

also ruled that the evidence before this trial Court

prior to that evidence offered at the trial was in-

sufficient to permit this Court to find that de-

fendant Woodworkers Tool Works, had constituted

Woodworkers Supply Company, viz. : Elmer Preuer,

(upon whom service of process was duly made

herein), its agents therefor in California, and that

this issue cannot be resolved without a finding

thereon by this trial court, as the crier of fact,

from all of the evidence now in the record including
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that evidence adduced at the trial; and said Court
of Appeals having vacated said judgment and re-

manded this cause with directions to this Court
to proceed to determine and make its findings of
fact on this issue and authorizing this Court to

reinstate the judgment if it determines the evidence
of agency to be sufficient; and plaintiff having
duly noticed and filed a motion that the mandate
of said Court of Appeals so remanding this cause
be filed, be spread upon the records of this Court
and that this Court proceed to determine the ques-

tion therein referred to it and, said motion came
on regularly for hearing on Tuesday, November 13,

1951, before Honorable Leon R. Yankwich, Judge
presiding, John W. Olson appearing as attorney

for plaintiff and Messrs. Tripp & Callaway, by
Hulen C. Callaway, appearing as attorneys for

defendant, and said mandate of said Court of Ap-
peals having been ordered filed and spread upon the

records of this Court; the issue presented being

fully argued by counsel and submitted to the Court
for its decision; and the Court having duly con-

sidered all of the evidence in the record material to

said issue and the arguments of counsel with respect

thereto, and, being fully advised in the premises

and after due deliberation thereon the Court de-

livered its findings and decision in writing, which
is filed and orders that judgment be entered in

accordance therewith.

Wherefore, It Is Ordered and Adjudged that,

pursuant to mandate, the Amended Judgment on
Verdict entered herein on March 16, 1950, in favor
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of plaintiff, William J. Byrne and against defend-

ant Woodworkers Tool Works, a corporation, be

and said judgment is hereby reinstated to bear in-

terest from said date. Costs in the Court of Appeals

to be equally divided.

Dated November 29, 1951.

/s/ LEON R. YANKWICH,
Judge of the Above Court.

The foregoing Judgment is approved as to form.

TRIPP & CALLAWAY,

By /s/ HULEN C. CALLAWAY,
Attorneys for Defendant.

/s/ JOHN W. OLSON,
Attorney for Plaintiff.

[Endorsed]: Piled November 29, 1951.

Docketed and entered November 29, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the Woodworkers Tool

Works, a corporation, hereby appeals to the Court

of Appeals for the Ninth Circuit from

:

1. The judgment entered November 29, 1951, re-

instating judgment dated March 16, 1950.

2. The final judgment on the verdict entered

February 23, 1950, in judgment book 64, page 119.
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3. The amended final judgment on the verdict
entered on March 16, 1950, in judgment book 64,
page 474.

Dated December 13, 1951.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed]: Filed December 18, 1951.

[Title of District Court and Cause.]

CERTIFICATE OP CLERK TO
SUPPLEMENTAL RECORD

I, Edmund L. Smith, Clerk of the United States
District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages
numbered from 1 to 18, inclusive, contain the orig-

inal Notice of Motion and Motion to File Mandate,
etc.

;
Mandate of the United States Court of Appeals

for the Ninth Circuit; Findings of Fact and Con-
clusions of Law, etc. ; Judgment ; Notice of Appeal
and Designation of Record on Appeal and a full,

true and correct copy of Minute Order Entered
November 13, 1951, which, together with the Tran-
script of Record on Appeal to the Ninth Circuit
Court of Appeals in the former appeal in this cause,
being No. 12548 in that court, constitute the record
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on appeal from the Judgment entered November 29,

1951.

I further certify that my fees for preparation

and certification of this supplemental record on

appeal come to $2.00 which sum has been paid to

me by appellant.

Witness my hand and the seal of said District

Court this 15th day of January, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13236. United States Court of

Appeals for the Ninth Circuit. Woodworkers Tool

Works, a Corporation, Appellant, vs. William J.

Byrne, Appellee. Transcript of Record. Appeal from

the United States District Court for the Southern

District of California, Central Division.

Filed January 18, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals
for the Ninth Circuit

No. 13236

WOODWORKERS TOOL WORKS, a Corpora-
tion,

Appellant,

vs.

WILLIAM J. BYRNE,
Appellee.

STATEMENT OF POINTS ON APPEAL
Conies Now the appellant. Woodworkers Tool

Works, a corporation, and states that the points
on which it intends to rely on appeal are as fol-

lows :

1. It was error for the trial court to deny ap-
pellant's motion to dismiss action and quash the
return of service of summons for the reason that
there never was any service of process upon Wood-
workers Tool Works or any of its agents.

2. It was error for the trial court to determine
that the evidence in the record was sufficient to sus-

tain appellee's contention that the appellant, Wood-
workers Tool Works made Woodworkers Supply
Co. its agent for service of process in California.

3. It was error for the trial court to reinstate

the judgment against appellant.

TRIPP & CALLAWAY,
By /s/ HULEN C. CALLAWAY,

Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 18, 1952.




